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OPINION

|. Factual Background
OnNovember 12, 1999, the Warren County Grand Jury indicted the petitioner onone
count of rape of achild and one count of aggravated sexual battery. At the petitioner’sarraignment,
the Public Defender’s office was appointed as counsel for the petitioner. As a result of plea
negotiaions, on March 24, 2000, the petitioner pled guilty to attempted aggravated sexud battery,




aClass C felony, and agreed to be sentenced as a Range Il offender. Thetrial court sentenced the
petitioner to ten years incarceration.

Subsequently, the petitioner filed a petition for post-conviction relief, alleging that
his counsel had been ineffective for faling to conduct a proper investigation, failing to conduct
meeti ngs with the petitioner that secured the attorney-client privilege, and failing to properly advise
him of the correct release eligibility percentage.? He also contended that his plea was neither
knowing nor voluntary because of the incorrect information he received from couns.

Dan Bryant, the District Public Defender, testified at the post-conviction hearing.
Bryant explaned that there are only three attorneys in the Public Defender’s office. Accordingly,
the three attorneys generally work on their cases as a group instead of assigning one attorney to a
case. Asto hisrepresentation of the petitioner, Bryant specifically recalled speaking to the petitioner
ontwo occasionsin the Warren County Jail prior to the petitioner’ sguilty plea. Bryant admitted that
hedid not recall ever having aone-on-one conversation with the petitioner. Typicdly, theattorneys
would meet with three or four prisoners at one timein the chapel of thejail. Bryant conceded that
he had been at the jail when children toured the fecilities, but could not recall if such atour ever
occurred while he spoke with the petitioner.

Bryant testified that the petitioner informed the attorneys about a possible defense.
Bryant conceded that he did not interview anyone concerning that defense. He also conceded that
the petitioner may have asked if, as a part of his sentence, he would be required to register as a sex
offender. Bryant asserted that the attorneys informed the petitioner that he would not be required
to serve one hundred percent (100%) or eighty-five percent (85%) of his sentence in confinement.
Instead, the attorneys advised the petitioner that, as a Range Il offender, he would be eligible for
release after service of thirty-five percent (35%) of his sentence. Bryant attested that this release
eligibility date was confirmed by “[o] ne of my assistants’ who contacted the Tennessee Department
of Correction.

Bryant averred that the petitioner did not complain about the manner in which the
attorneys conducted their interviews. Bryant also maintained that “[h]ad we goneto trial in this
matter, we would have investigated his story.” He stated that the attorneys dways explained
potential punishmentstotheir clientsprior toaplea. Furthermore, Bryant “didn’t noteany confusion
or indecision on [the petitioner’ s] part at the time that the pleawas entered.” Bryant also testified
that, at the pleahearing, thepetitioner informed thetrial court that he knew hisrightsand that hewas

! Because the petitioner had only one prior felony conviction, he qualified as a Range| offender. Tenn. Code
Ann. § 40-35-105 (1997). However, the petitioner pled guilty as a Range Il offender. Tenn. Code Ann. § 40-35-106
(1997). The indictment charged the appellant with one count of rape of a child and one count of aggravated sexual
battery. The plea agreement stated that the petitioner pled guilty to one count of attempted aggravated sexual battery.

2 The petitioner’s original petition for post-conviction relief was filed on September 20, 2000. On October

13, 2000, the post-conviction court appointed counsel to represent the petitioner. T hereafter, amended petitionsfor post-
conviction relief were filed on February 9, 2001, and on June 15, 2001.
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satisfied with the representation of counsel. Bryant confirmed that both he and the petitioner signed
the plea documents and stated that he had discussed the plea agreement and waiver of rights form
withthe petitioner prior totheplea. Moreover, Bryant related that the District Attorney General had
notified him that the plea to which the petitioner agreed was the “best ded” that the State would
offer.

Robert W. Boyd, Jr., an Assistant Public Defender, testified that the attorneys met
with the petitioner “multiple” times, but “lessthan a handful” of times, estimating three meetings.
Boyd stated that the petitioner frequently wrote letters to the attorneys, explaining “background
material that [the petitioner] felt was relevant to any defenses that he might have. Well, not just to
the defense, but just sort of background, likefamily relationship and that sort of thing.” Specificaly,
Boyd related that the petitioner “ gave us some facts or ideas. Whether they were actually defenses
Isdebatable.” Boyd admitted that counsel did not independently investigate the petitioner’ salleged
defenses, but asserted that counsel probably questioned the petitioner about the information he
related. Boyd opined that the defenses offered by the petitioner probably would not have “ panned
out.”

Boyd confirmed that, severa days prior to the plea, Scott Grissom, an Assistant
Public Defender, called Faye Claude, an employee of the Tennessee Department of Correction, and
verified the petitioner’ srelease eligibility status. Boyd also indicated that the petitioner may have
asked, on the morning of his plea, whether he would beregistered as a sex offender.

Regarding the general procedures employed by the Public Defender’s office, Boyd
explained that the atorneys first filed for discovery. Upon obtaining the discovery, they provided
copies of the discovery and the proposed plea agreement to the client. The attorneys then met with
their clientsin groupsand provided copiesof theinformation. Atthe meetings, theattorneysadvised
their clientsto review the information because the attorneys would return in a few days to discuss
the information. If clients had questions, they were advised that “we will try to meet with you
individually.” Boyd “vaguely” recdled children touring thejail, but could not remember if they did
so during any of the meetings with the petitioner.

Boyd opined tha one of the attorneys met with the petitioner prior to the plea to
explaintheelementsof the charged offensesand the possible defenses. Boyd also stated that counsel
explained to the petitioner that he would be pleading to an increased range but to a reduced charge.
Boyd did not recall if the attorneys had received any discovery prior to the petitioner’ splea. Boyd
conceded that theattorneyswould have stopped trial preparation upon the petitioner’ s agreement to
the guilty plea

Scott Grissom, the third Public Defender, testified that the attorneys met with the
petitioner two or threetimes prior tothe plea. Grissom “vaguely” remembered discussing the facts
of the casewith the petitioner. Headmitted that the attorneys*didn’t go out and interview witnesses
or anything likethat at that pointintime.” Grissom did not recall the petitioner asking if, asaresult
of his conviction, he would be registered as a sex offender or if he would be required to submit to
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psychological testing. Grissom related that he called Faye Claude at the Tennessee Department of
Correction “toverify that wewere accuratethat that was not going to be an eighty-five (85%) percent
like the other, that the attempt statute was not in that same eighty-five (85%) percent range as the
chargeitself.” Grissom could not recdl if he related this information to the petitioner.

Finally, the petitioner testified in his own behalf. He contended that he had three
short meetings with the attorneys, specifically complaining that, at a meeting in the chapel at the
county jail, two inmates and three children were dso present. The petitioner claimed that “1 wrote
[the attorneys] many letters on evidence and possible witnesses and stuff to my defense asto what
they could do.” He attested that he never received a response to those letters. The petitioner also
allegedthat counsel did not investigate hiscase. Additionally, the petitioner complained that hewas
not informed about a possible suppression hearing or the procedures for discovery. The petitioner
maintained that he asked counsel if he would be required to register as asex offender and submit to
apsychological examination asaresult of hisplea. Healso asked if hewould beeligiblefor release
after serving thirty-five percent (35%) of his sentence. The petitioner conceded that Boyd agreed
toinvestigatethe petitioner’ srelease digibility and admitted that counsel explained to the petitioner
that he would be pleading outside his range.

The petitioner conceded that he was told that he had a thirty-five percent (35%)
release eligibility date. However, hefurther alleged that “1 have read law books that al so states that
| have [to] serve one hundred (100%) percent.” The petitioner contended that he would have gone
totrial if he had known the details of hisplea. The petitioner informed the court that, whilein jail
prior to the plea, he learned through word-of-mouth that Tennessee has asex offender registry and
was aware that he might be required to register as part of his sentence. He also knew that, as part
of his sentence, he could be required to undergo psychologica evaluation. The petitioner
acknowledged that a “TOMIS Offender Sentence Letter” he received from the Tennessee
Department of Correction stated that the petitioner has arelease eligibility of thirty-five percent
(35%); however, the petitioner continued to insist that he will be required to serve one hundred
percent (100%) of his sentencein confinement. The petitioner also admitted that, during the guilty
plea hearing, he informed the court that he had no complaints with the representation of the
attorneys. Moreover, the petitioner conceded that he had previously “entered a negotiated
settlement” to other criminal charges.

At the conclusion of the hearing, after considering theforegoing proof, thetrial court
found that
the attorneys did follow the standard of care required. | do not find
any prejudiceimposed upon him, or compulsion to enter apleabased
upon his statement or that of the Public Defender’ soffice. ... | don’t
find [either of the Strickland prongs] in the proof, ladies and
gentlemen. . .. [During the guilty pleahearing, the petitioner] assured
mein questioning that he understood the nature of the crime and the
elementsof the crime with which hewas charged. | asked counsel if
they had advised him of the elements and defenses, and he indicated
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that they had. Of course, furthermore, | asked whether or not he had
any complaints about the way the case was handled, and of course
that was his opportunity to say that he did, and he said that he did not
have any complaints. Ladies and gentlemen, | jug don't find
anything in the record that | have heard today that would justify my
setting aside his pleaof guilty to attempted aggravated sexual battery
and grant him another trial after we have gone through all that we
have gone through to try to protect his rights and make sure that he
had adequate representation.
The petitioner now appealsthis ruling.

[I. Analysis
In order to obtain relief, the petitioner is obligated to prove al factud allegations

contained in his post-conviction petition by clear and convincing evidence. Tenn. Code Ann. 8 40-
30-210(f) (1997). “Evidenceis clear and convincing when there is no serious or substantial doubt
about the correctness of the conclusionsdrawn fromtheevidence.” Hicksv. State, 983 S.W.2d 240,
245 (Tenn. Crim. App. 1998). Generally, the post-conviction court determines witness credibility
and theweight and value to beaccorded their testimony. Black v. State, 794 S\W.2d 752, 755 (Tenn.
Crim. App. 1990). Accordingly, thiscourt will confer theweight of ajury verdict upon the findings
made by the post-conviction court a a hearing after observing witnesses testify and considering
conflicting testimony. Brattonv. State, 477 S\W.2d 754, 756 (Tenn. Crim. App. 1971).

A. Ineffective Assistance of Counsel
Regarding appellaereview of claimsof ineffective assistance of counsel, wenotethat
a [post-conviction] court’s findings of fact underlying a claim of
ineffective assistance of counsel are reviewed on apped under ade
novo standard, accompanied with a presumption that those findings
are correct unless the preponderance of the evidence is otherwise.
However, a [post-conviction] court’s conclusions of law--such as
whether counsel’s performance was deficient or whether that
deficiency was prejudicial--are reviewed under a purely de novo
standard, with no presumption of correctness given to the [post-
conviction] court’s conclusions.
Fieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001) (citations omitted).

“The Sixth Amendment of the United States Constitution and Article 1, 8 9 of the
Tennessee Constitution both require that adefendant in acriminal case receive effective assistance
of counsel.” Lofton v. State, 898 S.W.2d 246, 248 (Tenn. Crim. App. 1994). To this end, “this
Court applies the standards set forth in Strickland v. Washington, [466 U.S. 668, 687, 104 S. Ct.
2052, 2064 (1984)]. Petitioner must show that counsel’s performance was deficient and that
petitioner was prejudiced by this deficiency.” Porterfield v. State, 897 SW.2d 672, 678 (Tenn.
1995). Specificaly,




the petitioner is not entitled to relief on post-conviction unless he
demonstrates that there is a reasonable probability that but for
counsel’s deficient performance the result of his trial would have
been different. Where, asin this case, the petitioner pleaded guilty,
heis not entitled to relief on post-conviction unless he demonstrates
“that thereisareasonabl e probability that, but for counsel’ serrors, he
would not have pleaded guilty and would have insisted on going to
trial.”

Shazel v. State, 966 S.W.2d 414, 416 (Tenn. 1998) (quoting Hill v. L ockhart, 474 U.S. 52, 59, 106

S. Ct. 366, 370-71 (1985)) (citations omitted). Furthermore,
[b]ecausea petitioner must establish both prongs of thetest to prevail
on aclaim of ineffective assistance of counsel, faillureto prove either
deficient performance or resulting prgudice provides a sufficient
basisto deny relief ontheclam. Indeed, acourt need not addressthe
components in any particular order or even address both if the
defendant makes an insufficient showing of one component.

Henley v. State, 960 SW.2d 572, 580 (Tenn. 1997).

On appeal, the petitioner citesnumerousexamplesin support of hisclaimthat counsel
were ineffective. First, the petitioner argues that counsel failed to ensure that the attorney-client
privilege attached to conversations with the petitioner. He alleges that because third parties were
a ways present in meetingsbetween counsel and the petitioner, “ [t] he nature of the meetings between
[the petitioner] and his atorneys were such that the State could compd testimony, from [the
petitioner’ s] attorneys and other parties present, at trial.” However, at the post-conviction hearing,
the petitioner did not testify to any additiond facts that he would have revealed to the attorneys in
“confidential” meetings, nor did he present any evidence that the attorney-client privilege was
breached. Moreover, Boyd testified that clients weretypically informed that individual meetings
could be arranged. We agree with the petitioner that the procedures employed were less than ideal.
However, the petitioner has failed to prove that he was prejudiced by these arrangements.

The petitioner also complains that counsel failed to properly investigate his case.
However, the petitioner presented no proof at the post-conviction hearing regarding the purported
evidence. Rather, the petitioner smply made vague assertions regarding the existence of such
evidence. Itiswell-settled that

if apetitioner is able to establish that defense counsel was deficient

in the investigation of the facts or caling a known witness, the

petitioner is not entitled to relief from his conviction on this ground

unless he can produce a material witness who (a) could have been

found by a reasonable investigation and (b) would have testified

favorably in support of hisdefenseif called. Otherwise, the petitioner

failsto establish the prejudice requirement mandated by [ Strickland

v. Washington].




Black, 794 SW.2d a 757-58 (footnote omitted). “We cannot now speculate as to what, if any,
information [witnesses] would have given to . . . counsel or whether that information would have
been helpful to the [petitioner].” Wadev. State, 914 SW.2d 97, 102 (Tenn. Crim. App. 1995). As
we have previously noted, “[a]lthough the falure to investigate reasonably constitutes deficient
performance, the[petitioner] must still provethat he or shewas prejudiced by thisdeficiency.” State
v. Billy Kenneth Hall, No. E1999-02146-CCA-R3-CD, 2000 Tenn. Crim. App. LEX1S 857, at *37
(Knoxville, Nov. 1, 2000), perm. to appeal denied, (Tenn. 2001). Intheinstant case, based uponthe
proof presented at the post-conviction hearing, we are unable to conclude that the petitioner was
prejudiced by counsel’ s failure to investigate.®

As histhird complaint regarding the ineffective assistance of counsel, the petitioner
argues that his counsel misrepresented the percentage of his sentence that he would be required to
servein confinement. Specifically, the petitioner contendsthat he pled guilty asaRange 1 offender
withreleasedligibility after service of thirty-five percent (35%) of his sentence; however, hedaims
that heis being required by the Tennessee Department of Correction to serve one hundred percent
(100%) of his ten-year sentence in confinement with no possibility of parole.

Releasedligibility isgoverned primarily by Tennessee Code Annotated section 40-35-
501 (1997), which provides that the “[r]elease dligibility for each defendant sentenced as a Range
I multiple offender shall occur after service of thirty-five percent (35%) of the actua sentence
imposed | ess sentence credits earned and retained by the defendant.” Tenn. Code Ann. § 40-35-501
(d). However, for certain offenses enumerated in Tennessee Code Annotated section 40-35-
501(i)(2), thereshall benoreleasedligibility. Id.at (i)(1). Thus, for thespecifically named offenses,
such defendant must serve one hundred percent (100%) of the sentencein confinement, allowing a
maximum reduction of fifteen percent (15%) in sentence credits. Id. One of the enumerated
offensesisaggravated sexual battery. Id. at (i)(2)(H). Intheinstant case, although the petitioner was
charged with aggravated sexual battery, he pled guilty to attempted aggravated sexual battery. See
Tenn. CodeAnn. §39-12-101 (1997) and § 39-13-504 (1997). Notably, attempted aggravated sexual
battery is not among theenumerated offenses. Generally, our courtsglean “ astatute’ s purpose from
the plain and ordinary meaning of its language ‘without forced or subtle construction that would
limit or extend the meaning of the language.’” State v. Owens, 20 S.\W.3d 634, 640 (Tenn. 2000)
(quoting Carson Creek Vacation Resorts, Inc. v. State Dep’'t of Revenue, 865 S.\W.2d 1, 2 (Tenn.
1993)) (footnote omitted). Therefore, the petitioner does not fall under the auspices of Tennessee
Code Annotated section 40-35-501(i). Statev. Cdvin Otis Tankesly, No. M2000-00135-CCA-R3-
PC, 2000 Tenn. Crim. App. LEX1S 458, at *4 (Nashville, June 9, 2000).

Neverthel ess, the petitioner isconcerned that hewill bedassified asa*” child rapist,”
and thus could * be required to serve the entire sentence imposed by the court undiminished by any

3 W e emphasize that “a client’s expressed intention to plead guilty does not relieve counsel of their duty to
investigate possible defenses and to advise the defendant so that he can make an informed decision.” Savinov.Murray,
82 F.3d 593, 599 (4™ Cir. 1996). Accordingly, this court’s opinion should in no way be interpreted as an approval of
counsel’ s failure to investigate the petitioner’s case.
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sentence reduction credits.” Tenn. Code Ann. 8§ 39-13-523(b) (1997). However, Tennessee Code
Annotated section 39-13-523(a)(1) clearly providesthat “*[c]hild rapist’ means a person convicted
one (1) or moretimes of rape of achild.” Again, we notethat the petitioner pled guilty to attempted
aggravated sexual battery and, accordingly, is not considered to be a child rapist under Tennessee
Code Annotated section 39-15-523. Tankesly, No. M2000-00135-CCA-R3-PC, 2000 Tenn. Crim.
App. LEXIS 458, at *4. Moreover, in a“TOMIS Offender Sentence Letter” sent to the petitioner,
the Tennessee Department of Correction acknowledged that thepetitioner iseligiblefor rel ease after
serving thirty-five percent (35%). Specifically, theletter notes aproposed release eligibility date of
November 6, 2002. Accordingly, thisissueis without merit.

B. Guilty Pleas

Finally, the petitioner contendsthat if he had known he would be required to register
asaknown sex offender, submit toapsychological evaluation, and serve one hundred percent of his
sentence, hewould not have pled guilty and wouldhaveinsisted upon going totrial. Thepetitioner’s
testimony indicates that, prior to the plea, he asked counsel about the sex offender registry and also
inquired about the psychologica evaluation. Specifically, at the post-conviction hearing, the
following colloquy occurred on direct examination:

Petitioner: | asked [the attorneys] if | would have to be registered as

asex offender if | took the plea. | asked them if | would have to go

to apsychological evaluation, and would | be released a my thirty-

five (35%) percent.

Counseal: What was their answers?

Petitioner: Robert Boyd told me that he would check with the

[Tennessee Department of Correction] to see if that was what the

factswas on that and he would let me know the next day.
Furthermore, the petitioner’ stestimony at the post-conviction hearing established that, also prior to
the plea, hewas aware of the possibility that he would be required to register as a sex offender and
submit to apsychological evaluation. Additionadly, the petitioner conceded that he told the court at
the guilty plea hearing that his attorneys had explaned the pending charges to him and that he did
not have any complaints with the representation of counsel. Moreover, aswe earlier noted, counsel
did not err in advising the petitioner concerning his rdease digibility date. Thisissueis likewise
without merit.

[I1. Conclusion
Based upon the foregoing, we affirm the judgment of the paost-conviction court.

NORMA McGEE OGLE, JUDGE



